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MEDIATION IN A NUTSHELL

What is “mediation”?

It is a process for preventing or resolving disagreements between people (commonly referred to as the “Parties”) through discussion and negotiation.  The process is guided by a neutral person, the “Mediator”.

It is a different process than “litigation”, i.e. going to court.  It is faster, less costly, more private and less formal than court proceedings.  Typically, there is no “winner” and no “loser” to a mediated agreement. 

The mediation process allows the Parties to express their views on matters of importance to them.  It encourages listening to the views of the other Party.  In this way each may gain a more complete understanding of each other’s interests and objectives and recognize common interests that may form the basis for a “Memorandum of Agreement”.  

A Memorandum of Agreement is a carefully crafted list of terms and conditions – a non-binding contract – that is mutually acceptable to both Parties.  MOU’s often result in the restoration or improvement – rather than the destruction - of business and personal relationships.  They establish mutual obligations and lend certainty to the future relationship of the Parties.

The mediation process is guided by the Mediator to ensure that:

· each Party has the opportunity to speak and to present her/his views;

· each Party will listen respectfully and reach an understanding of what the other party has to say;

· interruptions are infrequent and there is no threatening language used;

· all pertinent information is shared;

· confidentiality is maintained;

· a level or equal ‘playing field’ is maintained;

· the Parties remain committed to finding mutually acceptable solutions.

Mediation is used to resolve a wide variety of disputes between and among individuals and organizations, e.g. contract/commercial, insurance, human rights, landlord & tenant, employment, labour etc. and other potentially litigious matters.   The overall objective remains:  to use the mediation process as a means of arriving at mutually acceptable terms of agreement.

How does it work?
Like any “discussion”, the Parties are encouraged to speak to one another about issues and interests (e.g. needs, fears, insecurities, hopes, etc.) that concern them.  Each Party may ask the other questions.  The Mediator may also ask questions, summarize and clarify what is said by the Parties.  If requested, the Mediator may offer information concerning legal issues that arise however the Mediator is not there to provide “legal advice” to the Parties.  If the Parties agree, however, the Mediator may give some guidance on how their respective attitudes and positions might be treated in a court of law. However each Party is at liberty, at any time, to seek independent legal advice.  Both Parties to a mediation will have the opportunity to seek legal advice when a mutually acceptable agreement (MOU) is reached.  

A “discussion” may also occur using the Mediator as a conduit or conveyor of information between parties who do not wish to meet with eacher during some or all of the proceedings.  This type of mediation is sometimes called “shuttle” mediation.  

Shuttle mediation is a form of “caucusing”.  A ‘caucus’ is simply a private discussion between the Mediator and a Party.  Caucusing is frequently employed by a Mediator to gather information and obtain unrestrained perspectives.  Caucusing may be used for a variety of reasons, e.g. to allow emotions to be vented, to discuss effective negotiation techniques, to explore unspoken concerns and interests, to help a Party to develop a proposal, to explore different scenarios, etc.  

The Parties must remember that the Mediator is a professional person, committed to maintaining a neutral and fair process for both Parties.  Consequently the Parties should not fear that the Mediator’s neutrality will be affected by such direct communications.

Whether mediations are conducted in a face-to-face situation or by “shuttle”, they 
generally follow this format:

· introduction by the Mediator 

· creating an agenda:  hearing from each Party as to what issues and interests need to be resolved

· discussing each item on the agenda as systematically as possible, generating ideas about possible solutions

· thinking about and questioning (“brainstorming”) possible solutions

· developing a written Memorandum of Understanding

· review of the MOU by a lawyer or lawyers and creation of an Order 

How long does the mediation process take?
The pace of mediation depends upon (1) the complexity of the issues under discussion, (2) the willingness of the Parties to be open and share relevant information, thoughts and feelings and (3) the degree of commitment that the Parties have toward finding mutually acceptable solutions.

Depending upon the preparedness and commitment of the Parties, a draft MOU for the consideration of the Parties may result after a few short discussions/sessions.  Some issues, particularly complex financial issues, may take longer, e.g. several sessions, to resolve.  If the Parties prepare well in advance (think about what they may have to say, be prepared to produce documents and records that support their view, etc.), the time necessary to mediate a solution is usually reduced.

What if I do not want to continue with mediation?
The Mediator and any one of the participants in mediation may stop the process at any time.  This means “momentarily” or “permanently”.  Sometimes a break of a several days is useful for the Parties to reflect on the process (or to obtain necessary information, documents or records).  The sessions are informal so breaks are as frequent as the Parties and the Mediator wish.  It is very often desirable and useful for sessions to be scheduled in “bunches”, e.g. a few days, no more than a week apart.

What if mediation does not result in a mutually acceptable solution?

Mediation is a private process.  What is said and what takes place during mediation is 
confidential between the Parties and between the Parties and the Mediator.  The Parties will be required to agree to this condition before Mediation sessions begin.  Therefore 
what is said and done during mediations (or what results from them) is not admissable in a Court of law.  

However, a failed attempt at mediation does not prohibit the Parties from commencing or continuing hearing proceedings.  

At any time, during the course of mediation (or after) the parties may reach terms of agreement as to how they may resolve their differences.  However if a satisfactory outcome is reached, the mediator – who is an Adjudicator under the NWT Human Rights Act – will usually require that the terms of agreement be placed in a Consent Order.  This step is taken to ensure that if a party does not meet its obligations, those obligations may be enforced in accordance with the Human Rights Act.

Questions?
At any time before, during or even after a mediation session it is quite proper for a Party to ask questions concerning the conduct of the mediation, comment or make suggestions to the Mediator (just as it is quire proper for the Mediator to caucus with the Parties after a session for the same purpose).  

Mediation is an informal process that, above all, depends upon the active participation of both parties.  Courteous questioning and answering and brainstorming are creative processes that often lead to long lasting and mutually acceptable solutions and agreements.

What do I do now?

Review the Mediation Agreement carefully.  Obtain the advice of your legal counsel if you have one.  If you are prepared to agree to its terms and conditions, give an originally signed copy to the Adjudicator’s Administrative Assistant.

Most importantly, provide the Mediator with your available dates and times for the first session.  The greater the variety of dates and times the greater the likelihood that the Mediator will be able to meet your needs.  If you are asked to do any pre-mediation tasks, e.g. read packaged materials or assemble materials to bring to the 1st session, do so promptly.

� Copyright:  to be used only with the permission of James Posynick, c/o the Office of the Adjudication Panel appointed under the NWT Human Rights Act.
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